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Will Property Rights Prevail
in Wetland Reform?

Supporters Say Not Without Grassroots Action

vie Congrress initially passed Clean Witer levis
o lation 22 years ago. Section 404, which governs
wetlands, has expanded tremendously through
judlctal decision and agency interpretation, Now, after
years of testimony and public debate, the opportunity fo
regulatory reform and the acknowledgment of property
rights 1s at hand, as Congress expects -'-‘-"),';‘-IJH neautho
rization of the Act this month

As vou will withess in f‘:. lerter on page 2 writter

by the Natlonal Wetlands Coalition, of which PLA
Is @ member, property ll-.ffll\ and changes imperative 10

futire land use and economic growth arc being com

pletely overlooked by the House Puliic Works and Trans
"‘t'n':ufxl'fll ommitic "};I\ COMMIICe CXeristreny ”lil s

contr ’-' oves 1'1:1 |'v‘l'|"l5”l..". ISSL ( |"?‘.'11l"“1.l n ol any
new wetlands legislation which does not in "'n"-"“ ¢ the
sed in MK, i.?.‘.ﬂ The Wedands Consin-

vetion and Managemend Ao, will leave landoviners
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A ne ether time bas the need Tieen grearer for the

o~ 2l of grassrats involvement. Your action is needed
NI Plense responG (o the reguests on the :lllllll"'.'.-‘ill'": i Puens, M¥erloval Wedlands Cavlition Execarive Director (L)
i ; r TN T N A oy Huvey Fox Jr, P J'.l &L . e (), converge
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Wetlands Proposal Lacks Major Components

For Property Rights Protection

\\|.l’t 3 1954

Ihe Homoralde Noonsnt Y. Mineta, Charman
fouse Publsc Works and

[nsrsportation Commaiee

2221 Ravburn House Office Buikding
Washingon, D.C. 20515

Diear Cluairman Mineta

We are witing to express our overill
disappoinement with the wetlands provisions
contained in the dmft amendment ih the
nature of a suhstitute o HR 3H48. the
comprehensive Clean Water Act reqanthor-
fzaion legistanon, both of which you have
sponsored  When the Public Works and
[ransportation Committee marks up HR
048, we encourage you 1o suppornt amend-
rvents that will traly make meaningfol relomm
of the wetlands regulnory program

[he Section 404 permmting prograim was
established i 1972 us a very specilic poim
source regulatory program covening, the
“dascharge of dredged or il material™ into
navigable waters. The program was last de-
bated exsensively by Conggess in 1977 when
both the Senate and the House came very dlose
to restncting the program to inaditional navig-

American Farm Bureay Federation

able waters. Throughowt 1ts entire 22 year
tustory, the Section 404 program has expanded
wemendously through judicaal decision and
apency mterpretation. Today the program
applies, ot to the narmow activey dessgrated
by Congress in 1972 Jau (o broad range of
activities that occur seventy-five percent of the
tme on prividely owned property that the
Federal gowemmem considers 10 be “wettands
aned, particularly in the st few veurs, has
become extremely controversial

The amendment in the naure of a
substitute that was released on Apnl 21s
contains some postiive provisons. The dires-
oo in Section 405(b) that the EPA modify the
rgd requarements ol the permit review process
1 ke into account the severity of the impact
of the proposed activity on the environmen,
the functions of the wethinds i guestion, and
the relative importance of the wetlnds w the
watershed drea 8 2 stop ih the right direcuon
in acddinson, the admintsiraive appeals process
in Section 4050 appeass 1o be well designed

When aken as a whole, however, the
chradt amendment does not sufficently improve
the Section 404 progrum and n Kt exacer
hates some of the curment problemts with the
program. Some of our specific concers inclide

B The legslation does not provide a realistx
delinition of “wetlands” that ase 1o be regu-

The following organtzations have endorsed the sbove letter to the House Pubfic Works and Transperiation Committes:

Concerned Citizens for Property Rights

lased by the Fedend government and docs
not provide a satisfactory process for resoly-
ing the ongoing controversy over the ded)
mitson and descripeion of “wetlanids

B The legisiation does not srcamiline the per-
mating process by addressing the curvent
problem of 1o many Federal agencies
impdementing the Section 404 program
Ihe Corps continues to implerwnt the pro-
gram in acoomckince not Lnly with its own
sepdations, but akso with eegulations issucd
by the EPA. The EPA continues 1o have the
power 10 veto mdivicin permit decrsions
by the Corps. I fact, rather than take ad-
vantage of the opportinity to streambine the
program, the legsskanon expands the role of
boch the EPA and the US. Fish and Wild
(e Service. The elfon to provide mcansng-
fid deadlines for action fadls 1o achaeve its
objective dise 10 the numerous excepoons

of the 9O day deaclline rule

B The legishation broadly expands the activi-
ties 1o be regulned under Section 404 Sec!
tion HMAX 1) contains the brudest deli-
miton yet of activities o be regulated. In
chelining the activities that will be regulaed
the diefinition ermgloys broad tenms Bike “any
addition of dredged or il matenial,” "t
dervtal to any activiey” and “has or s Rhely
o have
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PLA and NWC Voice Concerns

B The legistation 1s unduly resanictive wath

respect 1o the role of mitigation banking
restricting these banks 10 2 marmow class of
restoration and cnhancement”™ projects
onhy Mitigation bandang should be defined
10 Inchike restonttion, enhancement, cre-
ation and preservation projecis. as allowed
under the Presichenes proposal, and should
be defined speadically 10 include contem-
porneous mitkgstion e well as schvaned

MLIZA o

B The legslation dees not provide an appro-

pralce role for the states and local AT
mers i wetlands repukation l\*up!!.; the

facy that Congress dineczed in 1977 th ths

B The legiskaion does not address the gpecal
needs of certain areas of the nation, such as
Akaska, where the domnant geographuc fea-
ture & wetlands snd where enomious wet-
and acrenge s already protected through
other Federal or site peogrums

W Despite the lact thae the Section 404 permmit-
ting program 18 sometimes compared 10
zoning programs, this legsbaon does not
inclsde hasic “due process” prosections of
zoning programs such as mapping Federal
junschetional wetlands, providing notice 1o
landowners and potential bind purchasers
and other such elements that are fundamen-
tal to this type of kind use program

ates the conflicts over private property
rights and does not establish o reasonable
process lor providing compensaion 1o
private alizens that have los the use und
values of thewr property under this pro-
pram. [0 fact, restating in statute the Filth
Amencment prohibigion againss unconsti-
wetional takings may create, rather than
resodve, uncertaingy in this area of the law
\We agree that the mation needs i workable
and reasonable program for conserving

SN SRR

ing our nations wetlands, mose
of which are privstely owned.  However,
nedther the current Section 404 program

\

nevt the program contatned (n the dmafi

vion 44 oroeram dueibd be dedeoned 1
section 404 program should be defetted amenclment in the nature of 2 substitiie

10 the sates only two states hive receised I8 This legesiation does ot contain an ad

1O Lhe Sy '..I. W stares hase receised CONSULEtes such a program
the progrim, Even when a sate has ass equate wetland classtfication  system

tmed the program, the EPA retams the Whike somnwe -.u!l.uul"-p:.nul( COOTTINALSY Wo contimue 1o heliese 2 reasonable
POWEY [0 V10 every permit doctsion maxde ||1;p..n.u.|.-,.u pcal fun Iln s and value Federal wetkands reulatory peogram s best
by the st CIhers ane <O sy w olentiful thae the 4 f

W LNC Sc QEReTs an PN O | ORI T Lhear represerted by HR 13% The! ompechensie

B The egislavon lails wo adequaiely addness eoological imponance may not be as great

thye needs of agricubiure, specifically, farmed
wetlnds, prios convened cropland, noemal

Weethinds Conserviion ;ind Management At

_—

as cernun mon-wetlands  Natonal wet r 100 '

| ) ' y of 1993, that was authored by Congressman
anGs ULROTY DTOSTANT reguireimenis ’ '
I*E Y- PS AT Haves and has been cosponsored by oner 160

farming practices and 4 rolé for the Soil \'Imll‘d be |.'.1I',v,ll-\§ L f‘;1||.||\~.\ icle ':- A Members of the House. We encourige \ou 10
Conservation Service. In fact, this kegisla- to reflect the realty that “not all wetlands ooy bt the Clean Waser Act kegiskation that
won, perhiaps due to concerns over jurisci e Cremed equal is reported by the Commitioe incorporates the
thon, contans fewer provisions addressang B Fually, with 75 milhon acres of prvately comcepts of HR 1330 m order 1o cormect 1
the concerns ol agnenlture than perhaps any owned werlands subject to this Federal ;uuhh.'lt!-. with the cwrrent Federal wetlands

i | .
other wetlands le ‘_'l'-l..!»\ mj f.x‘hh.ll FELUAMOY Progrism, this kegisation perpetu- repubson program
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H.R. 1330: The Comprehensive Wetlands

Conservation and Management Act of 1993

BAD NEWS

TOTAL COSPONSORS — 185
41 Democats, 124 flopubdcans
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if you do not see the name of your
congressional representative
listed, he/she does not supp-
ort wetiands legisiation which
addresses private property rights
and compensation for regulatory
takings. Without delay, write
or call his office and find out
why. Urge his cosponsorship and
support of H.R. 1330,

If your representative is listed,
let him know you appreciate his
cosponsorship and encourage
continued support, as individuals
from the environmental move-
ment will be pressuring him to
withdraw from the bill.

MATERS 0oy eSS SaMt comespongence i

Honorable =
United States House of Representatives
Washington, DC 20515

Members may contac!
their representative by calling
(202) 224-3121

Additionally, urge your U.S.
senators to support meaningtul
reform of the wetlands regulatory
program during Senate consid-
eration of the Clean Water Act
reauthorization.

Hontrable Harris Woltord
United States Senate
Washington, DC 20610

Tefephone of fax correspondence o
Telephone: (202) 224-6324
Fax (202) 224-4161
Honorable Arken Spectar

United States Senate
Washington, DC 20510

Telephone or fax responses to
Telephone: (202) 224-4254
Fax (202) 224-1893

Clinton Administration Opposes )
Property Rights Legislation

Speakang belore a Howse Public Works
and Transportation Subcommitiee on Water
Resovsoe and Ervisomement, Whitte Howse Offics

of Management and Budpet Disector Leon

Pantetta recently vosced the adminisizanon’s

OppOsiion 10 s il legistarive peoposals callng
for thy protection of povate propeny fghts, He
reported thar the administnion specificalh
opposes HR W75 swhich woukl provid
COTIPCRSILION for privie pmapeTty owners when
federal actions result 1o Soss of SO o mose of
the valdoe of an alfecied propeny Faneita sud the
wimimisiraton could not support such
provisxn beoatise it would go beyond the kel
of compensation called lor under the Constity
thoy amed woukd be an unngoessany and anwis
s of taxpaver dollar

The prowsion, which was madeled al
Rep ey Hayes (LA, The \Wetbinds Befom
Bill, would require the ledeed government b
COMPensate nconers [N certam cumiimsianes
whose property values had been diminished
throsigh wetlnd rogubitions. Under the Hayes'
Ml ” - " Retes le s

{ll, restncons oa l. yboe wietlars that =

result in dertal of all economac acrvity wokd '
onstitute o Lkdng of property
U. 8. Ordered To Pay $7 Million
For Wetlands On Private
Property

On June 15, 1994, the Coun ol Appeal
for the Federal Cirout i Washington, I
dlieveedd 2 Coumnt of Federal Clatms decisaon ¢
gwared $2 66 milllon, plus stenes, Coduch coenes
to nearly S7 millkon) 1o the owners of Loveladie -

e Jersey cae

Harbor i the Bndmark )
Lovehudhes Harbor v Uinired Seates involved
12 acres on Long Beocty Isbandd that coukl not b
VIO d due o clsslicavon & wetlnds n
the Army Corps of Engincers
The deciston affirms that a Filth Amend
e reousnary tak g N occur when loss

thatt a whole parcel & decoed wethnds. The

government argoed that the regulation of s
carly 12.5ames ol a 250 acre patce] shoukd notaon
SELRC 3 sy "h‘."y_\‘ In f“d;'l FCORSRAOOE, o)
INE N govemmenits anmment and malang o

lear that ithe indiviclual parcel for which the




ﬁ

cunerssousht & vanance, althouith & constitates
oatly a pant ol the omginal property, is the hasis
lor Setermintitg whether the owner s been
deprived of “all economically benehicial use” of
the propeny

I'he misink <ult, which demanded conyxen
sarion), wats filed against the Corps i 1082, The
governanent now has S0 das o ask the U S So
preme Cour 10 mwvxew e Casi

Major Property Rights Victory
In Massachusetts

Un March 14, 1994 the Massachuserts
supreme Judicial Coun ruled i Gvor of a
Massachuscuts propenty owner LLopyes v City of
Prabody), reversing a kower cosn decision, and
vemandmyg the case to the Massachusents Land
Courn. The Land Contrt 68 190 desermine the va
lchity of 0 zoang regulation that prohiibiced
Me. Lopes Trom buidding o home on Tis one

quarter acre bot because o contained

wot hands
i a flood-plain arca. [n domg so, the Suprenx
Jodicsal Coun coneluded that the lower courn
decision was inconsistent with the United
States Speere Couns 1992 decishon i Liscas
¥ South Carolsnag Comstadl Councti which ruled
that a compensable wlang occurred when
Sowth Carolina dersed Mr. Liscas the siphi (o
budld 2 home on 2 beach-Jront ot
Sursheanstly, the Court also determunad
that the lower count wrongly concluded that
Mr. Lopes could not challenge the wetlangl o
strctons simply becatise he purcliased the Tt

ofter the wetland restrctions were enacted

Supreme Court Upholds
Property Rights

I ndoe vactory for all property owners
the US supreme Coun o dablshed new
conginmaonal protections kor propenty owners
confronted with arbitrry government ¢on-
citsorrs on development of their buwd

In the case of Doy« The Cley of Taaml, Sor
which PLA suhenstied an Amigus Binied 1o 1he high
Cournt, a 54 deasion was handed down Thy
decison  strikes ot moincreasingly common
!‘l‘.k‘.lu' of lecal EOVCTTITET 10 loece propeny
owners, s i mutter of outine, (o donate pans of
their Landd Jor community use a8 condmon ol
revetving o penit koe buikdng o -\‘-\"‘l‘nx ™
Land donations for pablc parks, bike paths
sdewalks and rwds are Just a lew common
Cxumpies

fohin und Florenee Dobiun, who warsed 10
expand their plumbing supply business. hod
conencled that the oeys requered bnd dedication
of about 10 percent of their 14 aane kot coretiruged
a “tadang, “The high Coun agreed. Accordsng 1o
Justace William Rehngast, the beirden should [l
on the city 10 prove that 1 nesels the Land s pan
of an “essendlol nexus™ rebaed 10 the developenent
not an b property owret (o prove thoe he shoulkd
ot bune bo give it wp

H.R. 350: The Wetlands Reform Act of 1993

TUTAL COSPONSORS—80
8 Demoerats, 5 Repaiiams 1 Ingapendenst
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H.R. 350, the Wetlands Reform
Act, is proposed legisiation
supported by the environmental
community totally disregarding
landowner rights, compensation
for takings, and categorization of
wetiands by value.

It your represenative is a co-
sponsor of H.R. 350, notify his
office immediately urging his
withdrawal of cosponsorship and
encouraging his support of H.R.
1330

Mambers muly a0dess el conespondency o

Honorable
Uniled States House of Representatives
Washington, DC 20515

Members miay contact
thair reprasentative by calfing
(202) 224-3121

The following Pennsylvania Rep-
resentatives are uncommitted to
either H.R. 1330 or H.R. 350.
Please write or call each of them

and urge cosponsorship of H.R.
1330.

Thomas Foglefa (D-151)
202-225-4T31

Robeut A. Borski (D-31d)
202-225-8251

Ron Klink (D-4th)
202-225-2565

Tim Holden (D-61h)
202-225-5546

Jim Geegnwood (R-81h)
202-225-427%

ol E. Kanjorsd (D-111h)
XR-225-6511

John P, Murtha (D-121h)
202-225-2065

Witkam J Come (D-141h)
202-225-2301

O

3




ITH several segments of the Allegheny
River officially being added to the
nation’s Wild and Scenic Rivers Act in
April of 1992, the USDA Forest Service in
conjunction with the Northern and Southern
Advisory Councils created under the legislation,
are moving to establish a management plan for
protection of the Allegheny River. Portions of
the river were designated as “recreational” under
the national act via legislation sponsored by U S.
Congressman William Clinger (R-5) and U.S.
Senator Arlen Specter (R), despite the objections
of PLA. The Act’ language now requires the est-
ablishment of guidelines to “maintain and enhance
the rivers outstandingly remarkable values.”
Pennsylvania Landowners’ Association
submitted comments to the Forest Service and
Advisory Councils in May citing several areas
of concern with the proposed recommen-
dations. Specifically, PLA is concerned with the
zoning recommendations being proposed for
municipalities to adopt, such as setbacks or
buffer zones and minimum lot and building
sizes. PLA is also objecting to the mandatory
establishment of an 80% tree canopy at all times,
maintaining that this precludes property owners
from accessing their own resources when
needed, interfering with proper forest manage-
ment, and in many cases, costing individual
landowners thousands of dollars. Several U.S.
District Court cases and a recent U.S. Supreme
Court case were cited, advising the Forest
Service and Advisory Councils of the “takings”

of private property the courts found to exist and
the monetary compensation which was
ordered. In its letter to the management plan
committee, PLA Executive Director Rhonda
McAtee stated “In our opinion, this only opens
the door for lawsuits against local governments
for “takings” of private property. We would
suggest that the ANF and Advisory Councils
research the legalities of this issue before
suggesting zoning requirements and restrictions
of this type.”

PLA president Keith Klingler also advised
the management committee of PLA objections
to the federal governments purchase of
additional land under the Act without selling
or exchanging a parcel of equal size or value in
order to maintain a “no net loss of private
property.” Klingler also stated the organization’s
concern of lost tax bases to municipalities if
more land is bought up by the government and
no additional land is exchanged or sold back
to the private sector.

Congressman Clinger (R-5th) recently
asked the House Interior Appropriations
Committee for $500,000 for the Forest Service,
$200,000 of which would specifically go
toward the purchase of land in the Allegheny
River corridor. PLA has noted many times that
the federal government already owns over 1/3
of all the land in the United States, and
combined with state and local ownership,
amounts to about 43% of all the land in
America. How much is enough?

Now You See It,

Now You Don't.

By Don Hopey

Its getting very eerie in Erie—both
mysterious and scary—now that Erie County
Council is thinking about paring a Natural
Heritage Inventory of the countys land
features and resources.

Come on. Either a stream, farm, forest or
wetland is there or it isn'. You can't make it go
away just by getting out a big eraser and rubbing,

But citing “implied” threats to property
rights and land use, the county’ ruling body
voted 5-3 to spend unknown additional
thousands to review the $40,000 planning
document prepared by the Western Penn-
sylvania Conservancy and submitted to the
county and state Department of Community
Affairs in November.

“They feel the threat is there,” said David
A. Skellie, Erie County planning director, “We
don't. We feel the document is good, relevant,
nonthreatening the way it is, but its sometimes
hard to get that across.”

The Erie document, intended for use as
areference for planners, municipal officials and

developers, divides the county into 27 quad-~*=

rangles, then identifies land uses and natural
areas occurring within each quadrangle. Italso
makes nonbinding recommendations for
future land use and development.

But in the northwest corner of the state,
the document has raised the bloodlust of a
swarm of property rights activists, spawned
by along-running controversy over wetlands
regulation. In a letter to one Erie council
member, The Pennsylvania Landowners’
Association contended that the Natural
Heritage Inventory contains “a fundamental
bias against economic development by
identifying development, forestry, mineral
extraction and agriculture as threats to the
values the NHI seeks to protect.”

Skellie’s reading of the Erie inventory
omits the between-the-lines paranoia. “It
provides information, it5 a take-it-or-leave-it
tool that can be used to make informed decis-
ions on land use,” he said. “People can be
afraid of knowledge, but some, I guess, are.”

Seventeen other Pennsylvania counties,
including Allegheny, have completed natural
heritage inventories. So far, only the Erie
document is showing lumps. Maybe its just
another lake effect.. like heavy snow:

Reprinted with permission from the Pitishuigh Post Gazette,
Junc 20,1994



Make sure you get the

' HENRY INGRAM, Esq.

Choice of words
‘ such as

~ bloodiust

and
paranoia
and heavy-handed ]
| hints that critics of
the NHI are

ignorant

and |
afraid
of knowledge puts
\ this particular
column squarely
on the fine line

between

subjective
editorial

opinion |

and \
plain old
propaganda

L 99 |

on Hopev 2an environmeneal reporter for the
Pittshurph Post Gazette wihv also authors the

Gaven Beat column lor thits newspaper, In b
columns, Mr

Hopey expresses his sublectise

OPITEKVL Ind 1B NOL reporting obectively o

s veponer, he would b

cok ot both sides of the

new
Y |
wix'n )

g exDevied Wy

SO (SO0 MNICH O Py

NANY DCWSTANT IeacieTs AssTn

that donmation contamed in ectonial coamme

TS

¢ Lt rather than opinion

Mr. Hopeys recent Gineen Besut on the Erike

1B0CK
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President
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PLA Membenrship Categories

Please indicate: ' |New Member | Renewal

[ | INDIVIDUAL I 25.00
Any individual supportive of private property rights
(owning 0 to 15 acres)

(i INDIVIDUAL I
(owning 16 to 100 acres)

[ INDIVIDUAL Il
(owning 101 to 250 acres)

. | INDIVIDUAL IV
{owning 251 to 500 acres)

[JINDIVIDUAL V
(owning over 500 acres)

[_s ASSOCIATE )
Any business entity supporting the free
enterprise system and the principle of private
ownership (local businesses in communities)

[ ASSOCIATE I}
Trade Associations (state organizations
supportive of private property rights)

[ | ASSOCIATE Il
Major suppliers to land use entities {resource
development, construction, agriculture)

35.00

50.00

100.00

200.00

100.00

250.00

300.00

[ | AFFILIATE 50.00
Local or regional grass roots, non-profit
organizations

| ] BUSINESS | 750.00

Corporations or other business entities whose

| ! USA v. Brace & Brace Farms Videotape (VHS)-

“One farmer’s battle with Federal Wetland provisions.”
$15.00 donation.

[ Wetlands Videotape (VHS) QPart| QPart li

“Our Environment, Whose Property?”
$15.00 Donation each. Please send me a copy of
this limited edition PLA videotape.

Piease complete this information:

Name

Address

County

Acreage Owned

Phone Number ( )

Township

How many acres of land posted?

Bob M.CCOHY activities involve ownership, use and/or Memberoshlp AmqunI . $
Ligonier, PA development of acreage in excess of 100 acres Less 50% reduction in fee if

but Iesg than 500 acregs. "Posting for Support” participant — §

Scott Mllljler | ., BUSINESS Il 1,250.00  Amount of signs purchased + 5

Warren, PA Same as | but in excess of 500 acres
Don Ranck Any land owning member (excluding individual f)purchas-  Additional contribution (If any) + §
. ing PLA signs and participatingin the “Posting For Support” .

Paradise, PA program is entitted to a 50% reduction in Total remittance enclosed $

Mark Troyer
Waterford, PA

Rhonda McAtee

Executive Director
Waterford, PA

Lorraine Bucklin
Asst. Executive Director
Harborcreek, PA

Pennsylvania Landowner is
published quarterly as a member
service by the Pennsylvania
Landowners’ Association, Inc.
(PLA)—Reproduction or use of
editorial or graphic contents in any
manner is welcomed with
permission. To reproduce or to
comment on newsletter content,
change of address notices or
subscription, requests should be
directed to the:

Pennsylvania Landowners’
Association, Inc.
P.O. Box 391
Waterford, PA 16441

Phone: 814/796-3578
Fax: 814/796-6757

membership fees for the current membership year.

| | POSTING FOR SUPPORT PROGRAM

Please send me signs.
| have enclosed 60¢ for each sign ordered.

i~ 1am a current participant in the
"Posting for Support” program

[ 11am a new participant in the
“Posting for Support” program

Yes, | wish to become a participant in this program.

Membership dues and contributions may be deductible as
a "Business" expense. Please consult your tax advisor
regarding your particular situation.

Enclose form with check or money order payable to:

Pennsylvania Landowners’ Association
P. O. Box 391
Waterford, PA 16441
Please allow up to 4 weeks for delivery of membership card.
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Pennsylvania Landowners’
Association, Inc.

P.O. Box 391

Waterford, PA 16441

Address Correction Requested

BULK RATE
U.S. POSTAGE
PAID
Permit No. 7
Waterford, PA




